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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintitf-Respondent,

Case No. 860223-CA

v*
PEDRO P. GARCIA,

Category No. 2

Defendant-Appellant.
PETITION FOR REHEARING
STATEMENT OF ISSUES PRESENTED ON PETITION FOR REHEARING
The sole issue presented in the State's petition for
rehearing is whether the Court incorrectly reversed defendant's
conviction of aggravated assault on Lorenzo Bejarano based upon a
defect in the information filed by the prosecution.
STATEMENT OF THE CASE
Defendant, Pedro Pena Garcia, was charged with two
counts of aggravated assault, a third degree felony, under UTAH
CODE ANN. S 76-5-103 (1978) (R. 13-14).
guilty on both counts (R. 60-61).

A jury found defendant

The trial court sentenced

defendant to a term of zero to five years in the Utah State
Prison (R. 74).
STATEMENT OF FACTS
The State agrees with the fact statement set forth in
the Court's opinion in State v. Garcia,

P.2d

, Ut. Ct.

App. No. 860223-CA, slip. op. at 1-2 (filed November 4, 1987) (a
copy of the entire opinion is attached as an addendum)•

SUMMARY OF ARGUMENT
In light ot the instruction given to the jury that
correctly stated the elements of the aggravated assault charge
contained in Count II of the information and the absence of any
objection by defendant at trial or on appeal to the information
or pertinent instruction this Court appears to have incorrectly
reversed defendant's conviction of aggravated assault on Lorenzo
Bejarano based upon a defect in the wording of the information.
INTRODUCTION
This petition for rehearing is submitted pursuant to
Utah R. Ct. App. 35.

In Brown v. Pickard, denying reh'g, 4 Utah

292, 11 P. 512 (1886), the Utah Supreme Court set forth the
stanaard for determining whether a petition for rehearing should
be granted:
[T]o justify a rehearing, a strong case must
be made. We must be convinced that the court
failed to consider some material point in the
case, or that it erred in its conclusions, or
that some matter has been discovered which
was unknown at the time of the hearing.
4 Utah at 294, 11 P. at 512 (citation omitted).

In gumminos v.

Nielson, 42 Utah 157, 129 P. 619 (1913), the Supreme Court
stated:
To make an application for rehearing is a
matter of right, and we have no desire to
discourage the practice of filing petitions
for rehearings in proper cases. When this
court, however, has considered and decided
all of the material questions involved in a
case, a rehearing should not be applied for,
unless we have misconstrued or overlooked
some material fact or facts, or have
overlooked some statute or decision which may
affect the result, or that we have based the
decision on some wrong principle of law, or
have either misapplied or overlooked
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something which materially affects the
result. . . • If there are some reasons,
however, such as we have indicated above, or
other good reasons, a petition for a
rehearing should be promptly filed and, if it
is meritorious, its form will in no case be
scrutinized by this court.
42 Utah at 173-73, 129 P. at 624.

The argument portion of this

brief will demonstrate that, based on these standards, the
State's petition for rehearing is properly before the Court and
should be granted.
ARGUMENT
POINT I
THIS COURT APPEARS TO HAVE INCORRECTLY
REVERSED DEFENDANT'S CONVICTION OF AGGRAVATED
ASSAULT ON LORENZO BEJARANO BASED UPON A
DEFECT IN THE WORDING OF THE INFORMATION.
On appeal in the instant case, defendant challenged
only the sufficiency of the evidence to support his convictions;
he did not raise an issue concerning a defect in Count II of the
information (nor did he raise the issue at trial) .

Nevertheless,

the Court raised and addressed the latter issue, sua spontet and
reversed defendant's conviction on Count II because it failed to
allege an offense.

Garcia* slip op. at 3-4.

The Court correctly noted the defect in Count II of the
information; however, its reversal of defendant's conviction on
that basis does not take into account important principles of
appellate review and the instructions that were given to the
jury.

First, the general rule in Utah is that in the absence ot

a timely objection in the trial court to any defects in the
information, a defendant is precluded from raising the issue on
appeal.

State v. Hall. 671 P.2d 201, 202 (Utah 1983); Utah R.
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Crim. P. 12(b)(1) & (d) (UTAH CODE ANN. S 77-35-12 (b) (1) & (d)
(1982))-

See also State v. Lairby. 699 P.2d 1187, 1198 (Utah

1984) . Having made no objection to the defect in the information
below, defendant normally would be barred from attacking the
information on appeal.
Second, it is well established in Utah that an
appellate court generally will not address issues not raised by a
defendant on appeal.

See, e.g. , State v. Cloud, 722 P.2d 750,

754 n.3 (Utah 1986).

Although the Utah Supreme Court has raised

and addressed issues, sua sponte, in some capital cases, see,
e.g. , State v. Brown, 607 P.2d 261, 270 (Utah 1980); State v.
Andrews, 574 P.2d 709, 710 (Utah 1977), cert, denied. 439 U.S.
882 (1978), this Court should rarely, if ever, follow tnat course
in a criminal case.

A request by the Court for further brieting

from the parties on the new issue would be preferable.
Finally, and perhaps most important, the Court failed
to discuss the application of Utah R. Crim. P. 30(a) (UTAH CODE
ANN. § 77-35-30(a) (1982))! to this case.

Under that rule, a

defect in the information is not grounds for reversal unless it
affects the substantial rights of a party.
712 P.2d 260, 262 (Utah 1985).

See State v. Burnett,

Although admittedly there was a

detect in Count II of the information, the following instructions
were given to the jury:

1 Rule 30(a) provides:
Any error, defect, irregularity or
variance which does not affect the
substantial rights of a party shall be
disregarded.
-4-

Instruction

NQ,

2

The defendant, Pedro Pena Garcia, is
charged with the crime of Aggravated Assault
(Two Counts) as follows:
COUNT 1
AGGRAVATED ASSAULT, A Third Degree Felony, at
332 Herbert, in Salt Lake County, State of
Utah, on or about February 7, 1986, in
violation of Title 76, Chapter 5, Section
103, Utah Code Annotated 1953, as amended, in
that the defendant, Pedro Pena Garcia, a
party to the offense, assaulted Maria
Villagerana, by threatening to do bodily
injury to Maria Villagerana accompanied by a
show of immediate force or violence by the
use of a deadly weapon, to-wit: a firearm.
COUNT II
AGGRAVATED ASSAULT, Third Degree Felony, at
332 Herbert, in Salt Lake County, State of
Utah, on or about February 7, 1986, in
violation of Title 76, Chapter 5, Section
103, Utah Code Annotated 1953, as amended, in
that the defendant, Pedro Pena Garcia, a
party to the offense, by assaulting Maria
Villagerana, did cause serious bodily injury
to Lorenzo Bejarano by use of a deadly
weapon, to-wit: a firearm.
To these charges the defendant has entered a
plea of not guilty which casts upon the State
the burden of proving beyond a reasonable
doubt every element of the crime charged.
(R. 41).
Instruction No. 3
The foregoing instruction is not to be

regarded as a statement

of facts

proved in

this case and it is merely a summarized
statement of the accusation against the
defendant. The fact that the defendant has
been charged with this offense and also the
fact that he has been held to answer this
charge by a committing magistrate are not
evidence of his guilt and should not be
considered by you in determining his guilt or
innocence.
(R. 42).
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Instruction Not 9
Before you can convict the defendant/
Pedro Pena Garcia/ of the crime of Aggravated
Assault as charged in Court [sic] II of the
Information, you must find from the evidence/
beyond a reasonable doubt/ all of the
following elements of that crime:
1. That on or about the 7th
day of February/ 1986f in
Salt Lake County/ State of
Utah/ the defendant/ Pedro
Pena Garciaf intentionally
or knowingly assaulted
Lorenze [sic] Bejarano by
causing serious bodily
injury to him by the use ot
a deadly weapon/ to-wit: a
firearm.
2. That the defendant/
Pedro Pena Garcia/ assaulted
Lorenzo Bejarano and in so
doingf Pedro Peno [sic]
Garcia used a deadly weapon/
to-wit: a firearm.
If you find that the evidence establishes
each and all of the essential elements of the
offense beyond a reasonable doubt/ it is your
duty to convict the defendant of Count II of
the Information.
On the other hand/ if the evidence has
failed to so establish any one of the said
elements/ then your duty is clearly to find
the defendant not guilty of the crime of
Aggravated Assault as alleged in Count II.
(R. 4 8 ) . 2 These instructions/ which were not objected to by
defendant/ adequately informed the jury of the elements of an
aggravated assault by defendant on Lorenzo Bejarano.

Although

Instruction No. 1 recites the defective language in the
information/ the tirst sentence of Instruction No. 2 makes clear

2

Instruction No. 10 provided a definition of assault.
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that Instruction No. 1 is nothing more than "a summarized
statement of the accusation against the defendant" which was "not
to be regarded as a statement of the facts proved in this case."
Instruction No. 9 is therefore the critical "elements"
instruction, and it correctly states what elements were necessary
for the jury to find defendant guilty of the aggravated assault
charged in Count II ot the information.

The primary purpose of

an information is "to put the defendant on notice of the charges
leveled against him."

State* ex. rel. Cannon v. Leary* 646 P.2d

727, 731 (Utah 1982).

There is absolutely no indication in the

record or defendant's brief that he was not on notice of the
nature of the charge contained in Count II.
Burnett, 712 P.2d at 262.

£f.. State v.

Therefore, although it must be

acknowledged tnat the information was defective in the manner
noted by the Court, that defect did not affect the substantial
rights of defendant.

Utah R. Crim. P. 30(a).

The instructions

given to the jury, upon which it based its verdicts, cured the
problem and avoided any injustice.

Under these circumstances,

reversal of the conviction on Count II on the ground stated by
the Court appears to be incorrect.

This seems particularly so

given the absence of any challenge to the information or the jury
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instructions by defendantf either at trial or on appeal.3

CONCISION
Based upon the foregoing argument, it appears the Court
in State v. Garcia either overlooked or misapprehended
controlling authority in reversing defendants conviction on
Count II,

Therefore, the Statefs petition for rehearing should

be granted, and the Court should either modify its opinion and
atfirm defendants conviction on Count II without further
argument or restore the case to the calendar for reargument or
resubmission.

Utah R. Ct. App. 35(c).

The State certifies that this petition is presented in
good faith and not for delay.
RESPECTFULLY submitted this

/o^ay

of November,

1987.
DAVID L. WILKINSON
Attorney General

DAVID B. THOMPSON
V
Assistant Attorney General

3 The case cited by the Court in support of its conclusion—
People v. Pujoue, 23 111.App.3d 810, 320 N.E.2d 78 (1974)—does
not stand for the proposition that a defective information is
automatically grounds for reversal of the conviction. There, the
court reversed the defendant's conviction based on a defect in
the information, but did so in response to the defendant's
challenge on appeal to the information and after noting that "a
complaint which does not set forth the nature and elements of the
crime sought to be charged fails to state an offense and is
subject to dismissal." 320 N.E.2d at 79 (citation omitted)
(emphasis added) .

-8-

CERTIFICATE PF MftlLJNS
I hereby certify that four true and accurate copies
the foregoing Petition for Rehearing were mailed, postage
prepaid, to Manny Garcia, Salt Lake Legal Defender A s s o c , 33
South Second East, Salt Lake City, Utah 84111, this
November, 1987.
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The State of Utah,
Plaintiff and Respondent,
(For

V!

OPINION
Publication)

v.
Pedro P. Garcia,

Case No. 860223-CA

Defendant and Appellant.
Before Judges Bench, Greenwood and Garff.
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r
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BENCH, J u d g e :

Cte> o< ueC:wf.

Defendant Pedro Garcia appeals from his conviction on two
counts of aggravated assault, We affirm one conviction and
reverse the other.
At a party on February 7, 1986, Maria Villagerana was
injured and her brother-in-law Lorenzo Bejarano was shot in the
back of the head. Maria identified defendant as the assailant.
Defendant was subsequently charged with two counts of aggravated
assault in violation of Utah Code Ann. § 76-5-103 (1978).
At trial, Maria testified that during the party, she went to
the restroom to fix her make-up. As she emerged from the
restroom, defendant grabbed her by the hair and demanded she
leave with him. When she refused, defendant pushed her face up
against the wall and pointed a handgun at her head. Maria
further testified Lorenzo was standing several feet away from
her.
After several minutes, defendant fired the weapon. The
bullet grazed Maria's forehead and struck Lorenzo. Maria blacked
out temporarily and when she regained consciousness, she
discovered Lorenzo lying on the floor and that everyone else had
left. After washing blood away from the injury to her forehead,
she ran to a neighbor's house to call for help.
During the police investigation, Maria related three other
versions of the incident. First, as she emerged from the
restroom, defendant and Lorenzo were fighting. When she told

them to stop, defendant pulled a handgun and pushed Maria to the
wall. Ehe knocked the weapon which fired and struck Lorenzo.
Second, as Maria and defendant were fighting, Lorenzo intervened
and was shot by defendant. Third, as defendant grabbed Maria,
others grabbed him and the weapon accidentally discharged.
During the investigation, Maria also offered two versions of how
she arrived at the party. At trial, she could not remember how
she arrived. Maria was admittedly drunk at the party, having
patronized two bars before arriving. She was also understandably
upset while talking with police and had difficulty communicating
in English.
Lorenzo also testified but only with respect to the
positions of the individuals involved in the incident. The
prosecution felt Lorenzo, although recovering remarkably, was not
competent to testify as to details or to identify defendant. The
prosecution did not introduce a handgun or other physical
evidence to connect defendant to the shooting.
A jury convicted defendant of both counts as charged.
Defendants motion to arrest judgment, pursuant to Utah Code Ann.
§ 77-35-23 (1982), was denied. The trial court sentenced
defendant to a term in the Utah State Prison of zero to five
years. On appeal, defendant challenges the sufficiency of the
evidence in support of his convictions.
The Utah Supreme Court has established our standard of
review for jury convictions:
In reviewing the conviction, we do not
substitute our judgment for that of the
jury. *It is the exclusive function of
the jury to weigh the evidence and to
determine the credibility of the
witnesses. . . . " So long as there is
some evidence, including reasonable
inferences, from which findings of all the
requisite elements of the crime can
reasonably be made, our inquiry stops.
State v. Booker. 709 P.2d 342, 345 (Utah 19B5) (quoting State
v. Lamm, 606 P.2d 229, 231 (Utah 1980)). After reviewing all
the evidence and reasonable inferences drawn therefrom in the
light most favorable to the verdict, this Court will reverse
for insufficient evidence "only when the evidence, so viewed,
is sufficiently inconclusive or inherently improbable that
reasonable minds must have entertained a reasonable doubt that
the defendant committed the crime of which he was convicted."
State v. Petree, 659 P.2d 443, 444 (Utah 1983).
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Count one of the information provides:
AGGRAVATED ASSAULT, a Third Degree Felony,
at 332 Herbert, in Salt Lake County, State
of Utah, on or about February 7, 1986, in
violation of Title 76, Chapter 5, Section
103, Utah Code Annotated 1953, as amended,
in that the defendant, PEDRO PENA GARCIA,
a party to the offense, assaulted Maria
Villagerana, by threatening to do bodily
injury to Maria Villagerana accompanied by
a show of immediate force or violence by
the use of a deadly weapon, to-wit: a gun.
We agree with defendant that there were inconsistencies in
Maria's testimony. However, consistent throughout Maria's
testimony are the elements of aggravated assault: defendant,
by a show of immediate force and using a handgun, threatened to
do bodily injury to Maria. We therefore find there was
sufficient evidence reasonably to support the jury conviction
on count one.
Defendant also challenges the sufficiency of the evidence
for count two of the information. Our review of that claim
reveals a facial defect in the information. Count two charges
defendant with:
AGGRAVATED ASSAULT, a Third Degree Felony,
at 332 Herbert, in Salt Lake County, State
of Utah, on or about February 7, 1986, in
violation of Title 76, Chapter 5, Section
103, Utah Code Annotated 1953, as amended,
in that the defendant, PEDRO PENA GARCIA,
a party to the offense, assaulted Maria

Villggerengi by threatening to do bodily
injury to Lorenzo Beiarano accompanied by
a show of immediate force or violence by
the use of a deadly weapon, to-wit: a gun.
(Emphasis added.)

Utah Code Ann. § 76-5-103(1) (1978) provides

A person commits aggravated assault if he
commits assault as defined in section
76-5-102 and:
(a) He intentionally causes serious
bodily injury to another; or

860223-CA
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(b) He uses a deadly weapon or such
means or force likely to produce
death or serious bodily injury.
Utah Code Ann. § 76-5-102 (1976) defines assault as:
(a) An attempt, with unlawful force or
violence, to do bodily injury to another;
or
(b) A threat, accompanied by a show of
immediate force or violence, to do bodily
injury to another.
Count two charges defendant with an aggravated assault of Maria
by threatening to do bodily injury to Lorenzo, accompanied by a
show of immediate force using a handgun. The "another"
referred to in sections 76-5-102 and 103 is the victim of the
assault, not any other person. State in the Interest of
Besendorfer, 568 P.2d 742, 744 (Utah 1977). Therefore, count
two fails to state an offense. Where a conviction rests on an
information which fails to allege an offense, reversal is
proper. People v. Puioue, 23 Ill.App.3d 810, 320 N.E.2d 78
(1974).
Defendants conviction on count one of the information is
affirmed. Defendant's conviction on count two is reversed. As
defendant was sentenced to a single term of zero to five years
in the Utah State Prison, the sentence is affirmed.

Russell W. Bench, Judge

WE CONCUR:

Pamela T. Greenwood, Judge

Regnal W. Garff, Judge
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